Gender- and
Race-Conscious
Programs
BACKGROUND ON GENDERAND RACE-CONSCIOUS
PROGRAMS

Women and girls, including women and girls of color, have

Given the long history of discrimination against women

U.S. population, they hold only 4 percent of all bachelor’s

and girls in education, under Title IX, schools can provide
gender-conscious programs that are compensatory and
help address barriers to equal educational opportunity by
increasing women’s and girls’ participation in traditionally
male-dominated education programs.

made many strides in attending college and getting degrees,
but they are a long way from truly equal representation.
For example, although Latina women are 9 percent of the
degrees, 2 percent of all computer science degrees,
3 percent of all master’s degrees, and 2 percent of all
doctoral degrees.1 Similarly, although Black women are
more than 7 percent of the U.S. population, they hold 3
percent of all computer science degrees, 5 percent of all
master’s degrees, and 3 percent of all doctoral degrees.2
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Despite reaching an all-time high in 2020, women still

science degrees.3

comprise only 7 percent of Fortune 500 CEOs, and
women of color only 0.6 percent.11

Gender and racial disparities continue after graduation and in the workplace. Not only do women hold

In a world still dominated by male leaders, women

two-thirds of U.S. student debt

but they—especially

and girls deserve the opportunity to gain leadership

women of color—also have less disposable income to

experiences through programs that empower women,

repay their student loans due to the gender and racial

help them build strong professional networks, and

wealth gap, the wage gap, and their overrepresenta-

teach them how to navigate sexism or racism while

tion in low-paid jobs. In the legal profession, women

building skills like public speaking, team building,

make up 45 percent of associates but only 23 percent

and negotiation. Women and girls also deserve the

of partners. In medicine, women represent 40 percent

opportunity to achieve financial equity and security

of all physicians and surgeons but only 16 percent of

through scholarships that help reduce the wealth gap

permanent medical school deans. In higher education,

and reduce inequitable student debt burdens. This is

women represent approximately half of administrators

all needed to fulfill Title IX’s equity mandate.
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but less than 30 percent of top executive positions.

10

Developments Since 1972
The Supreme Court has made several rulings

Chapel Hill are legal.14 Meanwhile, there has been

affirming and limiting the use of race-conscious

a relative lack of legal precedent regarding the use

admissions in colleges and universities. In 1978, the

of gender-conscious programs in education, apart

Court held that race can be one of several factors

from a 2014 Supreme Court decision holding that

in college admissions, but in 2003, it struck down

the U.S. Constitution does not prevent states from

as unconstitutional the University of Michigan’s

banning gender- and race-conscious admissions in

point-based racially conscious affirmative action

public universities.15

policy.12 In 2013 and 2016, the Court issued a pair of
decisions holding that race-conscious admissions
policies must be narrowly tailored and use the least
restrictive means possible to achieve a “compelling
state interest,” and that the University of Texas’s
policy of admitting the top 10 percent of each Texas
high school's graduating class, regardless of their
race, satisfied these requirements.13 In January
2022, the Court announced it would review whether
race-conscious admissions policies at Harvard
University and the University of North Carolina at

The Department of Education has issued both
regulations and guidances on affirmative action in
education. In 1975, what was then the Department
of Health, Education, and Welfare issued Title
IX regulations allowing schools to offer genderconscious affirmative action programs to help
overcome the effects of discrimination and other
conditions that have limited the participation of

Gender- and Race-conscious

In contrast, white men hold 47 percent of computer

women and girls in education.16 The regulations also
allow schools to offer sex-specific scholarships and
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fellowships if they were established by a will, trust,

compelling educational interest in fostering student

bequest, or similar legal instrument and the financial

diversity21 and that public universities can use

assistance meets certain requirements. During the

gender- and race-conscious programs to promote

Obama administration, the Department of Education

equal opportunity and the full development of the

issued Title IX guidance on how postsecondary

talents and capacities of women and girls and of

schools can offer gender-conscious programs in

students of color.22

17

career and technical education (CTE) to increase
participation of students in underrepresented
genders in fields like nursing, advanced
manufacturing, information technology, computer
science, and cybersecurity.18 The Departments of
Education and Justice also issued a series of joint
guidances on the voluntary use of race to achieve
diversity in PK–12 schools and on race-conscious
admissions in postsecondary schools.19 These helped
inform and build on Title VI guidance issued under
the G.W. Bush administration, which had required
schools to consider race-neutral alternatives to
advancing diversity before considering race when
assigning students to PK–12 schools and when
admitting students to postsecondary schools.20 The
Obama administration’s Title IX and VI regulations

Under the Trump administration, the Department
took a number of steps to restrict gender-conscious
and race-conscious programs. For example, the
Department rescinded all of the above-mentioned
Obama-era Title IX23 and Title VI guidance24 and
opened hundreds of investigations into school
districts and postsecondary schools that offer
gender-conscious programs for women and girls,
ranging from “Girls Who Code” camps to womenonly college scholarships.25 In the final days of the
Trump administration, the Department also issued
a guidance on how schools can offer genderconscious and single-sex programs that comply
with Title IX, but it was archived for not complying
with the agency’s internal procedures.26

and guidances were consistent with the Supreme
Court’s repeated recognition that there is a
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Recommendations
The Department of Education
should:

•	
Issue Title IX guidance clarifying that genderconscious affirmative action programs are
permissible to address patterns of historical
exclusion and discrimination and to promote
educational diversity and clarifying how Title IX’s

•	
Dismiss frivolous complaints filed with the
Department’s Office for Civil Rights challenging
gender- and race-conscious affirmative action
programs, consistent with the regulations
allowing affirmative action under Title IX and
Title VI.

affirmative action regulations interact with the

Schools should:

regulations specific to sex-specific scholarships.

•	
O ffer

•	
Reissue Title VI guidance on the voluntary use

programs, scholarships, and other

services to women and girls that seek to expand

of race to achieve diversity in PK–12 schools and

their participation in fields where they are

on race-conscious admissions in postsecondary

underrepresented, while providing a gender-

schools, to the extent possible after the Supreme

neutral or co-educational option if men and

Court weighs in on this issue.

boys want to participate in similar activities.

•	
Ensure that education programs aimed at closing

•	
Make clear that programs limited to women and

the racial opportunity gap address the needs of

girls are open to transgender and nonbinary

students of all genders.

students on an equal basis.
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